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In determining child support or spousal support, the award initially depends in some way upon need and ability to pay, whether it is based solely upon a party’s gross income or whether a party’s expenses are taken into account.  Because these facts will inevitably change over time, the modification of support is provided for by statute.  The authority for a modification differs between child support and spousal support.  However, the most litigated reason for modification is the same - a material change in circumstance.  While it is clear that a support award is not set in stone, the material change in circumstance test, used to see if a modification is justified, is by no means a bright line rule.

A. Spousal Support

1.
Statutory Authority for Modification
Virginia Code § 20-109 authorizes courts to “increase, decrease, or terminate the amount or duration of any spousal support ... as the circumstances may make proper”.
  The statute provides limited authority for a complete termination of spousal support once granted, namely the death of either party, the remarriage of the party receiving support
 or “upon clear and convincing evidence that the spouse receiving support has been habitually cohabiting with another person in a relationship analogous to a marriage for more than one year”.

Historically, the statute did not specify exactly what sort of “circumstances may make proper” a modification of spousal support.  Case law, however, has provided that answer, namely that a “material change of circumstances” must be shown.
  The 1998 change to the spousal support statute authorizing rehabilitative spousal support
 specifically codified that a “material change in the circumstances of the parties” must be shown to justify a modification of spousal support.  However, this codification only applies to the “modification of an award of spousal support for a defined duration” and does not specifically codify the material change of circumstances criteria for permanent spousal support in the traditional sense.  This distinction is noted below.

2. The Definition of a Material Change of Circumstances

A party seeking to modify an existing support order has the burden to show by a preponderance of the evidence “[1] a material change in circumstances and [2] that this change warrants a modification of support”.
  To justify a modification of support, the material change “must bear upon the financial needs of the dependent spouse or the ability of the supporting spouse to pay”.
  In other words, if the change is removed from the financial positions of the parties, it should not open the door for a modification of support.  If the change, however, bears on the parties’ financial positions, the door is open.

3. Financial Needs of Dependent Spouse

A dependent spouse’s financial need can increase by a diminution of his or her income or an increase in his or her expenses.  In such situations, the dependent spouse may seek an increase in support.  A dependent spouse’s financial need can decrease by an increase in his or her income or a decrease in his or her expenses.  In such situations, the payor spouse may seek a decrease in support.  The degree of and the reason for these changes will determine whether there has been a material change of circumstances.  Further, the foreseeability of these changes will determine whether there has been a material change of circumstances.

a.
Changes in Income
If a recipient spouse’s income increases, it is likely a court will find a material change of circumstance opening the door for a reduction of support.
  However, if the increased income was foreseen at the time of the original support determination, it will not constitute a change of circumstance.  For example, the later receipt of a pension was found not to be a change of circumstance because the division of the pension was contemplated by the parties’ separation agreement.

Similarly, the realization of income from assets transferred in equitable distribution does not constitute a change of circumstance.  In making an initial spousal support determination, the court is presumed to have followed the statute which requires a consideration of the court’s equitable distribution award
 and, accordingly, already a consideration of the income to be generated from the assets.

However, if a recipient spouse’s income decreases, the likelihood that a court will find a change of circumstance is closely tied with the reason for the decrease in income.  For example, if a party simply decides he or she will not work, the court does not have to find a change of circumstance, foreclosing the opportunity to request an increase in support.

b.
Changes in Expenses
The more likely scenario presented to a court is a change in the recipient spouse’s expenses.  Again, the reason for the change in expenses factors in the determination of a material change of circumstances.

For example, a reduction in a recipient spouse’s expenses through the use of funds received in equitable distribution has been found not to be a change of circumstance, mainly because the use of the recipient spouse’s share of the marital estate should not inure to the benefit of the paying spouse.

Further, the elimination of one large expense may not constitute a change of circumstances if the spouse’s expenses as a whole have stayed the same or increased.  Thus, the sale of a residence and the consequent elimination of a mortgage payment does not automatically constitute a change of circumstances when the lost tax savings and other expenses of the recipient spouse negate the benefit of that elimination.
  As a result, the court would not allow further analysis to determine whether a reduction in support is warranted.

On the other hand, an increase in a recipient spouse’s expenses may constitute a change of circumstance if it results in a reapportionment of the parties’ respective financial positions.  Thus, where a court entered a subsequent order requiring a recipient spouse to pay the mortgage, a change of circumstance occurred because it changed the complete financial picture.

Further, the foreseeability of a change in expenses also factors in to the determination of whether there has been a material change of circumstance.  If expenses were not foreseen at the time of the prior support determination, a court is likely to find a change of circumstance opening the door for a requested increase in support.  Thus, in a situation where the recipient spouse’s earlier “assessment of her future living expenses fell dramatically short of meeting her ensuing liability”, a court has found a change of circumstance.

4. Ability to Pay of Supporting Spouse

Similarly, a supporting spouse’s ability to pay may increase by an increase in his or her income or decrease in his or her expenses.  In such situations, the recipient spouse may request an increase in support.  A supporting spouse’s ability to pay may decrease by a decrease in his or her income or an increase in his or her expenses.  In such situations, the supporting spouse may request a decrease in support.  Again, the degree of and the reason for these changes, as well as the foreseeability, will determine whether there has been a material change of circumstances.

a.
Changes in Income

An increase in a supporting spouse’s income may justify a change of circumstance.   An increase, alone, rarely justifies an increase in spousal support because spousal support is, at least theoretically, limited to the standard of living established during the parties’ marriage.
  However, when combined with an increase in the recipient spouse’s need, that may qualify as a change of circumstance.

The more likely scenario presented to a court is a reduction in the supporting spouse’s income as part of a request to decrease support.  Generally, a reduction in income would be a change of circumstance.
  Even a voluntary reduction in income may constitute a change of circumstance (though it may not justify a reduction under the second prong).
   However, the degree of reduction determines whether it is a “material” change justifying further analysis of the reduction request.  A 3% reduction in income has been found not to be a material change of circumstance.
  Similarly, a 6.25% reduction in income has been found not be a change of circumstance, especially in light of the overall fluctuations of the supporting spouse’s income over other years.
  Nonetheless, a strict percentage analysis is not the test for a reduction in support.  For example, a reduction in income of over 20% did not constitute a change of circumstance in light of the fact that the supporting spouse continued to maintain his own lavish lifestyle.

b.
Changes in Expenses
The increase in a supporting spouse’s expenses may constitute a change of circumstance, depending on the reason for the expenses.  For example, the entry of a child support order for another child was not found to be a change of circumstance because it was “merely new evidence of an existing circumstance”

5. Change of Custody / Change of Child Support as a Change of Circumstance

A specific fact, standing alone, will not constitute a change of circumstance.  Only if it “bear[s] upon the financial needs of the dependent spouse or the ability of the supporting spouse to pay” will a change of circumstance be found.
  Thus, the mere change of custody from one parent to another will not, by itself, constitute a change of circumstance.

The consequent change of the parties’ financial situation due to the cessation of a child support obligation by one parent and the creation of a child support obligation by the other parent does meet that criteria.  Though it technically meets that criteria, however, the change in the child support obligation “cannot be deemed a circumstance ‘material’ to a support award.”
  This is based on the longstanding principle that “child support and spousal support are separate and distinct obligations based on different criteria”.

6. Cessation of Child Support Obligation

As noted above, a child support obligation resulting from a change of custody will not constitute a “material” change of circumstance.  However, if the change in child support is the cessation of support because a minor child has attained the age of majority, it may not be subject to the prohibition against finding a change in child support to be a material change of circumstances justifying a review of a spousal support award.  In particular, where a spouse was originally awarded $1 per month spousal support because of her husband’s other obligations, including child support, the later cessation of that child support obligation when the child attained the age of majority was found, along with other changes, to be a material change of circumstance.

7. Bankruptcy Discharge as a Change of Circumstance

Spousal support and child support are not dischargeable in bankruptcy.  Provisions between the parties as part of the final decree are also not dischargeable if certain criteria are met.
  However, bankruptcy is a common occurrence which adjusts greatly the financial situations of millions of people.  As such, the modifications of a party’s financial situation by a bankruptcy discharge may form the basis for a change of circumstances related to support.  In 1996, Virginia joined the majority of states in finding that a “discharge in bankruptcy of a property settlement or equitable distribution award may be considered a change in circumstances justifying the modification of spousal support obligation.”

8. Rehabilitative Spousal Support (Foreseeability)

The 1998 addition of rehabilitative spousal support also included the codification of the material change of circumstance requirement for a modification of rehabilitative spousal support.  In particular, Virginia Code § 20-109(B) provides as follows:

The court may consider a modification of an award of spousal support for a defined duration upon petition of either party filed within the time covered by the duration of the award.  Upon consideration of the factors set forth in subsection E of § 20-107.1, the court may increase, decrease or terminate the amount or duration of the award upon finding that (i) there has been a material change in the circumstances of the parties, not reasonably in the contemplation of the parties when the award was made or (ii) an event which the court anticipated would occur during the duration of the award and which was significant in the making of the award, does not in fact occur through no fault of the party seeking the modification.

Thus, the foreseeability of future events becomes the critical issue.  This limitation does not apply to a modification of a permanent spousal support award.

9. Summary Regarding Change of Circumstance in Spousal Support

Any change of circumstance of the parties does not justify a consideration of whether the spousal support obligation should be modified.  Only if it relates to the financial needs of the receiving spouse or the ability to pay of the supporting spouse will there be a material change of circumstance.  Courts are reluctant to find a material change of circumstance in the interest of maintaining res judicata.  However, in the right situation, the circumstances of the parties may have changed so much that another look at the support obligation is necessary.

B. Child Support

1. Statutory Authority for Modification

Virginia Code § 20-108 grants courts the continuing jurisdiction to revise decrees concerning the care, custody, and maintenance of children “as the circumstances of the parents and the benefit of the children may require.”
  Similar to Virginia Code § 20-109 which does not define the test to be employed in modifications of spousal support, Virginia Code § 20-108 does not specify exactly what “circumstances” will justify a modification of a child support award.  Again, case law, however, has provided that answer, namely that a court may modify child support when the petitioning party has proven by a preponderance of the evidence a material change in circumstances”
 Once that is shown, the court must then consider whether that change justifies a change in the child support award.
  Again, the focus of this discussion is the first prong of this test, namely a change of circumstance.  Even if a change of circumstances is found to exist, it does not automatically justify a change in the child support obligation.

2. Exception to The Requirement of Showing a Change In Circumstances

In two situations, a party does not need to meet the traditional change of circumstance test set forth below.  The first is when the original support award pre-dated the statutory guidelines.  The second is when a shared custody arrangement is not working out.

First, if the original child support award pre-dated July 1, 1989, the effective date of the statutory guidelines, the material change of circumstance is met solely by showing that the current support amount “varies significantly from the presumptive amount under the guidelines”.
 If the original support was made after that date, the change of circumstance must be shown by other facts.

Second, if child support was originally calculated based on the “shared custody” formula set forth in Virginia Code § 20-108.2(G)(3) and one parent “consistently fails to exercise custody or visitation in accordance with the parent’s custody share upon which the award was based, there shall be a rebuttable presumption that the support award should be modified”.

In all other situations, the parties must show a material change of circumstance by a preponderance of the evidence.

3. What Constitutes a Change of Circumstance

Because spousal support is based upon one spouse’s need for spousal support and the other spouse’s ability to pay, the change of circumstance required to modify spousal support is based upon those facts.  Because child support is based upon the application of the statutory guidelines, the change of circumstance is more expansive than the finances of the parties, though in most situations that is the most critical issue.

a. Change of Custody

There are few instances where one fact alone is sufficient to show a change of circumstance.  However, a change of custody is sufficient.  In particular, the change in custody of the children “from one parent to the other in itself established a material change in the conditions and circumstances of the parties so as to empower the circuit court to revise and alter the original support decree as warranted by the evidence.”

 A change in the custodial arrangement of the parties, short of a change in custody itself, may also suffice as a change of circumstance.  For example, a change of circumstance was found when one party moved out of state, making the split-week custody arrangement no longer feasible.  As a result, the children were in the care of one party more often resulting in additional expenses.

b. Reduction in Income

A reduction in income is generally a change in circumstance.  Thus, when a parent participates in a strike and loses his income, there is a change in circumstance.
  The second prong of the test, namely whether that change justifies a change in the support amount, requires an analysis of the voluntariness of the parent’s actions. Thus, though there is a change of circumstances due to a job loss, if it was voluntary or due to the party’s own wrongful act, that change will not justify a change in the support amount.

c. Increase in Income

When the supporting parent has a substantial increase in income, child support can be increased even though the child does not have an increased need.  “[T]he law of this Commonwealth allows the courts to provide for the child’s basic needs and, within reason, some measure of assumed parental generosity.”

d. Additional Children

Before the adoption of Virginia Code § 20-108.1, the court would give little to no consideration to the fact that a supporting parent had remarried and taken on additional family obligations.
  The modification of Virginia Code § 20-108.1 changed this by making the “[a]ctual monetary support for other family members or former family members” a factor in determining a deviation from the statutory guidelines.
  However, the court may still be reluctant to modify support based upon new family obligations.  For example, courts will still find that “father’s voluntary assumption of additional financial obligations on behalf of his new family did not justify a reduction in the amount of support paid for his sons.”

Subsequently, Virginia Code § 20-108.2(C) was amended to allow a specific adjustment to the child support calculation for a party’s other children if there is an existing support order or if they are living with that party.
  However, the statute also specifically stated that the later creation of a party’s financial responsibility for a child or children living with that party “shall not of itself constitute a material change in circumstances for modifying a previous order of child support in any modification proceeding”.
  This does not appear to change the existing case law as it relates to the creation of a support order for a party’s other child.  Thus, the entry of a subsequent order of support for another child may still constitute a change of circumstance.
e. Day Care and Insurance Costs

As noted above, a change in circumstance appears to be related to the facts which go into a child support calculation, namely the parties’ income.  The child support calculation also includes the day care expenses for the minor child and the health insurance costs.
  Thus, a change in these facts also may constitute a change of circumstance.

f. Paternity

Court’s are reluctant to relieve a father of his support obligation based on new evidence that he is not the child’s biological father.  To justify their decisions, courts rely on the principle that changes in circumstance must bear on child’s financial needs and the parent’s ability to pay.

However, a 2001 addition to the Code of Virginia now provides that a purported father may petition a court to set aside a child support order if he can establish he is not the biological father of the child.
  Thus, rather than seeking to modify a child support order by claiming the discovery of non-paternity as a change of circumstance, a father can challenge the support order directly.
4. Summary Regarding Change of Circumstance in Child Support

As the focus of a child support calculation is the income of the parties, the change of circumstance necessary to justify a modification must be based upon those facts.  While the application of the material change test used for child support nearly mirrors that applied for modifications of spousal support, there are a couple of key differences to keep in mind.  First, an increased ability to pay may increase a child support obligation; however, increased income alone is not enough to justify raising a spousal support obligation.  Second, spouses may determine themselves how the court will be able to modify spousal support.  Child support, on the other hand, is always ultimately the decision of the court.

C. Conclusion

While there is no hard and fast rule as to what is or is not a change of circumstance, a modification of spousal or child support will only occur if that change is shown by a preponderance of the evidence and that such change justifies a modification of the support amount.  Every case will be fact driven.  In that a change of circumstance is the threshold issue in all modification cases, care must be taken to present the appropriate evidence to the court.  Only if the first test is met can a modification even be considered by the court.
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