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A determination of custody is generally one of the hardest decisions a trial court is called upon to make.  Crafting a workable solution for parents who have gone to war requires hard work, tact and diplomacy as well as the ability to foresee the future.  Though many judges may have the wisdom of King Solomon, achieving this delicate balance is difficult.  In the end, the overriding goal is to reach a decision which is in the best interests of the minor children.

The problem, however, is that, at best, any solution can only be temporary.  As the parties move on with their separate lives, it is inevitable that things will change.  The best prognosticators cannot foresee every thing that will change for all the parties involved as time goes on.  The Supreme Court summed it up 45 years ago:

The awarding of the care and custody of children involves a most perplexing question. It is indeed rare when a court can be positive, at the time, that its award will prove to be for the best interest of the child, which is the paramount question.

For that reason, Virginia Code § 20-108 allows for the modification of custody determinations “as the circumstances of the parents and the benefit of the children may require”.
  This provides “a degree of comfort to a court having the heavy responsibility of determining custody”.

1.
Standard Justifying a Modification of Custody (“Change in Circumstance”)
Each change should not re-open the matter to another round of litigation.  Not only are courts ill-equipped to micro-manage the parenting of children who come before it, a free and open door to the courthouse for every possible issue would serve only to exacerbate the situation.  There are limits to the court’s authority to modify a prior custody determination.  In particular, the well-known two-part test set forth in Keel v. Keel outlines the test to be applied:

[F]irst, has there been a change in circumstances since the most recent custody award; second, would a change in custody be in the best interests of the children.

Only if both prongs are met is a change in custody warranted.

2.
What is a Change of Circumstance
There is no clear cut standard for what is or is not a “change of circumstance” sufficient to meet the first prong of the Keel test set forth above.  Rather, the analysis is factually oriented and the court must consider “the broadest range of evidence.”
  In the end, a court is called upon to “make a rational comparison between the circumstances of the two parents as those circumstances affect the children”.
  Thus, the circumstances which are at issue must be relevant to the children.  For example, a new job which does not affect the children would not justify a modification of the prior custody determination.  A new job, however, which changes the parent’s work hours dramatically and which does impact the children may justify a modification.

The changes which may trigger a court’s modification of custody are not limited to negative events regarding the custodial parent.

It is also pertinent whether there has been a positive change in the circumstances surrounding the noncustodial parent.  But even that inquiry does not go far enough because there could exist a change in the circumstances of the children themselves that might require a change in custody even though the court is unable to discern any appreciable change in the circumstances of either  parent.  The correct test requires an analysis of the circumstances of both parents and the children.  In addition, it is concerned with positive as well as negative changes.

In the absence of a material change in circumstances, the reconsideration of a prior custody determination is barred by the doctrine of res judicata.

The court must find a change in circumstances.  However, if the court does not specifically state that it has so found, a finding of a change in circumstances may still be implicit in the court’s findings based upon the record.

3.
Burden of Proof
Generally, the party seeking a change in custody bears the burden of presenting the appropriate evidence to meet the applicable tests.  The Court of Appeals and the Supreme Court have held again and again that the burden is on the party asking for the change in custody to show that circumstances had so changed that it would be in the child’s best interests to transfer custody.
  The finality of a prior determination of custody justifies this burden of proof.

This burden also applies in situations where custody has previously been provided to a non-parent.  Generally, in disputes with non-parents, the non-parent must rebut the presumption favoring a parent over a non-parent with clear and convincing evidence of certain factors, such as parental unfitness.
  However, when the non-parent has already been granted custody, the parent must meet the change in circumstance test in seeking a return of custody.

4.
What Constitutes a Change in Circumstance
There can be no clear cut recitation of the kinds of facts which will serve as a change in circumstances satisfying the first prong of the Keel test.  Every case is fact specific and requires an analysis of all the circumstances and how it effects the children.  However, the statute and prior case law provides some guidance.

a.
Denial of Visitation
Though Virginia Code § 20-108 sets forth the authority for a court to modify a custody determination based upon a change in the circumstances of the parties and the children, it only sets forth one instance where a specific fact may constitute a “material change of circumstance”, namely the “intentional withholding of visitation of a child from the other parent without just cause”.
  The intentional withholding of visitation, standing alone with no other facts, may constitute a material change of circumstance.
  However, note that the statute is not mandatory.  It does not state that the intentional withholding of visitation shall constitute a change of circumstance - it “may”.  If a custodial parent’s actions were reasonable, the trial court may find no change of circumstances.
  Further, the withholding of visitation must be “intentional”.  It must be more than some missed visitations.
  Actions such as consistent disregard of the custody order and intentional withholding or interference with the non-custodial parent’s time with the child are needed.

Finally, the intentional withholding of visitation does not automatically justify a change  in custody.  It only meets the first prong of the Keel test.  A determination of whether a change in custody is in the best interests of the minor child must still be determined.

b.
Relocation
In general, “whenever the evidence suggests . . . that the relocation of the custodial parent may not be in the child's best interests, the relocation of the custodial parent constitutes a material change in circumstances."
  An analysis of custody relocation cases as it relates to seeking permission to remove a child from the state is beyond the scope of this discussion.  That is a controversial issue which is the subject of exhaustive debates in courts throughout the Commonwealth and in other CLE’s.  Suffice it to say that the basis of those types of cases is the Keel test.
  In most situations, where a move is being made to a different state, the general upheaval will be sufficient to find a change in circumstances.  A finding of change in circumstance is usually uncontested in such cases.

What is more debatable is a relocation within the Commonwealth.  A mere move does not generally, of itself, constitute a change in circumstance. For example, a move to a new home when there were no problems with the prior residence does not constitute a change in circumstance.
  A move, coupled with other facts, makes it easier to find a change of circumstance.  For example, a move to a different county and the remarriage of one of the parties, was sufficient to find a material change of circumstance.
  Even the anticipated relocation and anticipated remarriage may be sufficient to find a material change of circumstance.

To illustrate how expansive the concept of “change of circumstances” can be, a cautionary tale can be found in Laing v. Walker.
  After making extensive plans to relocate to Egypt (and testifying on the plans at an initial hearing on custody), the custodial parent thereafter abandoned her plans to move and presented testimony as to her plans to stay in Virginia.  The trial court, however, found that the custodial parent’s plans to move and later canceling of that plan raised the “critical issue” of whether the custodial parent and her new husband could provide continuing stability for the children.  In the context of that issue, a change of circumstances was found.

c. Inability to Cooperate

In some situations, courts are hesitant to award joint legal custody because it is a recipe for disaster.  Because joint custody requires that the parties share “joint responsibility for the care and control of the child and joint authority to make decisions concerning the child”
, the parties must cooperate.  When the parents fail to cooperate, a change of circumstances can be found justifying a modification of the prior custody determination.

This is similar to the statutory authority for finding a change in circumstance based upon the “intentional withholding of visitation”.
  In such situations, the parties are clearly failing to cooperate.  However, the authority to find a change in circumstance is not limited to the withholding of visitation.  The parties’ “lack of effective communication and the inability to adequately consult and make joint decisions regarding the children” undermines joint custody and supports a finding of a change of circumstances.

Not all problems between parents, however, will justify a finding of a change of circumstances.  The existence of some confrontations between the parents, even in the presence of the children, may not be bad enough to warrant a change in custody where both parties seem to have been at fault.

d. Alienation

Similar to the intentional withholding of visitation, the alienation of the non-custodial parent by the custodial parent can support a finding of a change of circumstances.  For example, open hostility displayed by the custodial parent, the perpetuation of unfounded allegations of abuse and the intrusion in to the noncustodial parent’s visitation by gifts and telephone calls all were found to be efforts of the custodial parent of “extreme marginilization” of the noncustodial parent which is sufficient to show a change of circumstances.
  Such extreme circumstances are not necessary.  The failure to facilitate a health and significant relationship with the noncustodial parent can suffice as a change of circumstances.

e. Remarriage

A noncustodial parent’s remarriage may constitute a change of circumstances.  For example, a party’s remarriage may indicate “stabilization”
 or recognize the addition of a step-family.
  In addition, a remarriage, coupled with other facts, may satisfy the first prong of the Keel test.

It appears that the stability shown by the commitment of marriage makes it easier to find a change of circumstances.  For example, becoming engaged and moving in with her fiancee does not justify a change of circumstances when the noncustodial parent has had “those types of relationships” before.

f. Employment Changes

Many noncustodial parents have found jobs with less time commitments or have quit their jobs altogether.  At issue is whether their new found spare time constitutes a change of circumstances.  If the focus of the new work schedule is to allow more active participation in the children’s daily lives, a finding of a material change of circumstances is more likely.
  However, if the focus of the new work schedule is to eliminate the need for day care, a finding of a material change of circumstances is less likely.

Modifying one’s employment based upon compelling and understandable reasons increases the likelihood that the change in employment will be a change of circumstances.  For example, quitting one’s job to be with a child who is seriously ill and was hospitalized and having the ability to stay home because of a new spouse supports a finding of a change of circumstances.

g. Children’s Preference

In determining custody, the “reasonable preference of the child” is to be considered by the court.
  However, the children’s preference can also figure in when determining whether there has been a material change of circumstances.  For example, a long period of time between the original custody determination and the time of the requested modification provides a basis for a change of circumstances.  The court is “no longer dealing with very young children, but with teenagers whose wishes and attitudes should not be disregarded, and whose opinions are entitled to weight.”

As always, the children’s preference are not controlling
 and must be “reasonable”.  For example, a stated desire to live with the noncustodial parent is not reasonable if it is based upon the desire to please the noncustodial parent.

h. Changes in the Children

As the focus of any custody case, the circumstances of the children are paramount.  It should follow, therefore, that any change related to the children should justify a finding of a change of circumstances.  However, the degree of the change must be taken into account.  For example, a child’s poor performance in school may satisfy a finding of a change of circumstances.
  A change in the child’s performance, however, must be marked.
  In addition, the changes in the child must still be viewed in light of all the other circumstances.  For example, a hospitalization for a drug overdose does not necessarily satisfy the first prong of the Keel test.

i. Other Changes in the Parent

Most, if not all, cases addressing a change of circumstances focus on the changes in the parent’s lives.  As noted above, the focus is on the negative and positive changes of the parents and the children.  However, the standard of showing a change in the circumstances of the parents is still a difficult burden to meet in some situations.  A careful comparison of where the parent was during the prior custody determination and where the parent is when the modification is requested is required.  No matter how good a parent may be doing, the focus is still on whether there has been a change.

For example, a mother’s “commitment to a constructive lifestyle, free of drugs and consistent with responsible parenting” and “[s]uccessful employment, an enduring marriage, custody of two children, and a warm relationship with [the] child” spoke well of her parental fitness.  However, if those positive factors were before the court during the prior custody determination, there can be no finding of a change of circumstances.

5. Change of Circumstances Does Not Justify a Change in Custody

As noted, the Keel test consists of two (2) prongs - first, whether there has been a change of circumstances and, second, whether a change in custody is in the best interests of the minor children.   If there is no change of circumstances the court does not even consider the best interests prong of the Keel test.
  However, just because there is a change of circumstance does not mean that there will be a change in custody.

For example, despite the intentional withholding of visitation by the custodial parent, if the best interests of the child would not be served by transferring custody because the natural father had little, if any, relationship with the child, custody will not be transferred.
  Further, if the change of circumstance will not have a negative or substantially detrimental effect on the child, custody will not be transferred.

6. Conclusion

As the threshold issue in a change of custody case, the importance of showing a change of circumstances cannot be understated.  The standard and the burden are quite clear.  The factual application of that standard and burden, however, leave much room for debate and the presentation of evidence.

The overriding concern in any custody case is the best interests of the minor children at issue.  Though that is only specifically mentioned in the second prong of the Keel test, it is still the backdrop for determining whether a change of circumstances is relevant.  A change in the parties which has no effect on the children should have no effect on a custody determination.  Only when the circumstances of the children, or the parents as it relates to the children, are at issue should custody be at issue.  As is noted in each of the situations referenced above and set forth in the footnotes, a determination of whether the circumstances have changed and whether that change is material is fact-driven in every case.  There is no hard-and-fast rule, or even a situation, which automatically creates a change in circumstance.  Though the ultimate focus is the best interests of the minor children, the threshold issue of showing a change of circumstances must be shown in order to even get to that issue.
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